GRISWOLD v. CONNECTICUT, 381 U.S. 479 (1965)

Supreme Court Opinion
MR. JUSTICE DOUGLAS delivered the opinion of the Court.

Appellant Griswold is Executive Director of the Planned Parenthood League of Connecticut.
Appellant Buxton is a licensed physician and a professor at the Yale Medical School who served
as Medical Director for the League at its Center in New Haven - a center open and operating
from November 1to November 10, 1961, when appellants were arrested.

They gave information, instruction, and medical advice to married persons as to the means of
preventing conception. They examined the wife and prescribed the best contraceptive device or
material for her use. Fees were usually charged, although some couples were serviced free.

The statutes whose constitutionality is involved in this appeal are 53-32 and 54-196 of the
General Statutes of Connecticut (1958 rev.). The former provides

 "Any person who uses any drug, medicinal article or instrument for the purpose of preventing
conception shall be fined not less than fifty dollars or imprisoned not less than sixty days
nor more than one year or be both fined and imprisoned."

Section 54-196 provides:

» "Any person who assists, abets, counsels, causes, hires or commands another to commit any
offense may be prosecuted and punished as if he were the principal offender."

The appellants were found guilty as accessories and fined $100 each, against the claim that the
accessory statute as so applied violated the Fourteenth Amendment. The Appellate Division of
the Circuit Court affirmed. The Supreme Court of Errors affirmed that judgment. 151 Conn. 544,
200 A. 2d 479. We noted probable jurisdiction. 379 U.S. 926 . [381 U.S. 479, 481]

Coming to the merits, we are met with a wide range of questions that implicate the Due Process
Clause of the Fourteenth Amendment. Overtones of some arguments [381U.S. 479, 482] suggest
that Lochner v. New York, 198 U.S. 45, should be our guide. But we decline that invitation as we
did in West Coast Hotel Co. v. Parrish, 300 U.S. 379 ; Olsen v. Nebraska, 313 U.S. 236 ; Lincoln
Union v. Northwestern Co., 335 U.S. 525 ; Williamson v. Lee Optical Co., 348 U.S. 483 ; Giboney v.
Empire Storage Co., 336 U.S. 490 . We do not sit as a super-legislature to determine the wisdom,
need, and propriety of laws that touch economic problems, business affairs, or social conditions.
This law, however, operates directly on an intimate relation of husband and wife and their
physician's role in one aspect of that relation.

The association of people is not mentioned in the Constitution nor in the Bill of Rights. The right

to educate a child in a school of the parents' choice - whether public or private or parochial - is
also not mentioned. Nor is the right to study any particular subject or any foreign language. Yet
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the First Amendment has been construed to include certain of those rights.

By Pierce v. Society of Sisters, supra, the right to educate one's children as one chooses is made
applicable to the States by the force of the First and Fourteenth Amendments. By Meyer v.
Nebraska, supra, the same dignity is given the right to study the German language in a private
school. In other words, the State may not, consistently with the spirit of the First Amendment,
contract the spectrum of available knowledge. The right of freedom of speech and press
includes not only the right to utter or to print, but the right to distribute, the right to receive,
the right to read (Martin v. Struthers, 319 U.S. 141, 143 ) and freedom of inquiry, freedom of
thought, and freedom to teach (see Wieman v. Updegraff, 344 U.S. 183,195 ) - indeed the
freedom of the entire university community. Sweezy v. New Hampshire, 354 U.S. 234, 249 -250,
261-263; Barenblatt v. United States, 360 U.S. 109, 112 ; Baggett v. Bullitt, 377 U.S. 360, 369 . Without
[381U.5. 479, 483] those peripheral rights the specific rights would be less secure. And so we
reaffirm the principle of the Pierce and the Meyer cases.

In NAACP v. Alabama, 357 U.S. 449, 462 , we protected the "freedom to associate and privacy in
one's associations," noting that freedom of association was a peripheral First Amendment right.

Those cases involved more than the "right of assembly" - a right that extends to all irrespective
of their race or ideology. De Jonge v. Oregon, 299 U.S. 353 . The right of "association," like the
right of belief (Board of Education v. Barnette, 319 U.S. 624 ), is more than the right to attend a
meeting; it includes the right to express one's attitudes or philosophies by membership in a
group or by affiliation with it or by other lawful means. Association in that context is a form of
expression of opinion; and while it is not expressly included in the First Amendment its existence
is necessary in making the express guarantees fully meaningful. [381 U.S. 479, 484]

The foregoing cases suggest that specific guarantees in the Bill of Rights have penumbras, formed
by emanations from those guarantees that help give them life and substance. See Poe v. Ullman,
367 U.S. 497, 516 -522 (dissenting opinion). Various guarantees create zones of privacy. The right
of association contained in the penumbra of the First Amendment is one, as we have seen. The
Third Amendment in its prohibition against the quartering of soldiers "in any house" in time of
peace without the consent of the owner is another facet of that privacy. The Fourth
Amendment explicitly affirms the "right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures." The Fifth Amendment in its Self-
Incrimination Clause enables the citizen to create a zone of privacy which government may not
force him to surrender to his detriment. The Ninth Amendment provides: "The enumeration in
the Constitution, of certain rights, shall not be construed to deny or disparage others retained by
the people.”

The Fourth and Fifth Amendments were described in Boyd v. United States, 116 U.S. 616, 630 , as
protection against all governmental invasions "of the sanctity of a man's home and the privacies
of life." * We recently referred [381 U.S. 479, 485] in Mapp v. Ohio, 367 U.S. 643, 656 , to the
Fourth Amendment as creating a "right to privacy, no less important than any other right
carefully and particularly reserved to the people.” See Beaney, The Constitutional Right to
Privacy, 1962 Sup. Ct. Rev. 212; Griswold, The Right to be Let Alone, 55 Nw. U. L. Rev. 216 (1960).
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We have had many controversies over these penumbral rights of "privacy and repose.” See, e. g,
Breard v. Alexandria, 341 U.S. 622, 626 , 644; Public Utilities Comm'n v. Pollak, 343 U.S. 451 ; Monroe
v. Pape, 365 U.S. 167 ; Lanza v. New York, 370 U.S. 139 ; Frank v. Maryland, 359 U.S. 360 ; Skinner v.
Oklahoma, 316 U.S. 535, 541. These cases bear witness that the right of privacy which presses for
recognition here is a legitimate one.

The present case, then, concerns a relationship lying within the zone of privacy created by
several fundamental constitutional guarantees. And it concerns a law which, in forbidding the use
of contraceptives rather than regulating their manufacture or sale, seeks to achieve its goals by
means having a maximum destructive impact upon that relationship. Such a law cannot stand in
light of the familiar principle, so often applied by this Court, that a "governmental purpose to
control or prevent activities constitutionally subject to state regulation may not be achieved by
means which sweep unnecessarily broadly and thereby invade the area of protected freedoms."
NAACP v. Alabama, 377 U.S. 288, 307 . Would we allow the police to search the sacred precincts
of marital bedrooms for telltale signs of the use of contraceptives? The [381 U.S. 479, 486] very
idea is repulsive to the notions of privacy surrounding the marriage relationship.

We deal with a right of privacy older than the Bill of Rights - older than our political parties, older
than our school system. Marriage is a coming together for better or for worse, hopefully
enduring, and intimate to the degree of being sacred. It is an association that promotes a way of
life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or
social projects. Yet it is an association for as noble a purpose as any involved in our prior
decisions.

Reversed.

Concurring: Justice Goldberg

..... My conclusion that the concept of liberty ... ... embraces the right of marital privacy though
that right is not mentioned explicitly in the Constitution Tis supported both by numerous [381
U.S. 479, 487] decisions of this Court, referred to in the Court's opinion, and by the language and
history of the Ninth Amendment. In reaching the conclusion that the right of marital privacy is
protected, as being within the protected penumbra of specific guarantees of the Bill of Rights,
the Court refers to the Ninth Amendment, ante, at 484. | add these words to emphasize the
relevance of that Amendment to the Court's holding.

[After examining the history of the ninth amendment] .. These statements of Madison and Story
make clear that the Framers did not intend that the first eight amendments be construed to
exhaust the basic and fundamental rights which the Constitution guaranteed to the people.

The entire fabric of the Constitution and the purposes that clearly underlie its specific
guarantees demonstrate that the rights to marital privacy and to marry and raise a family are of
similar order and magnitude as the fundamental rights specifically protected.
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Although the Constitution does not speak in so many words of the right of privacy in
marriage, | cannot believe that it offers these fundamental rights no protection. The fact that no
particular provision of the Constitution [p496] explicitly forbids the State from disrupting the
traditional relation of the family -- a relation as old and as fundamental as our entire civilization -
- surely does not show that the Government was meant to have the power to do so. Rather, as
the Ninth Amendment expressly recognizes, there are fundamental personal rights such as this
one, which are protected from abridgment by the Government, though not specifically
mentioned in the Constitution.

MR. JUSTICE BLACK, with whom MR. JUSTICE STEWART joins, dissenting.

| agree with my Brother STEWART's dissenting opinion. And, like him, | do not to any
extent whatever base my view that this Connecticut law is constitutional on a belief that the law
is wise, or that its policy is a good one. In order that there may be no room at all to doubt why |
vote as | do, | feel constrained to add that the law is every bit as offensive to me as it is to my
Brethren of the majority ... except [for] their conclusion that the evil qualities they see in the law
make it unconstitutional.

The Court talks about a constitutional "right of privacy" as though there is some
constitutional provision or provisions forbidding any law ever to be passed which might abridge
the "privacy" of individuals. But there is not. There are, of course, guarantees in certain specific
constitutional provisions which are designed in part to protect privacy at certain times and
places with respect to certain activities. Such, for example, is the Fourth [p509] Amendment's
guarantee against "unreasonable searches and seizures." But | think it belittles that Amendment
to talk about it as though it protects nothing but "privacy."

One of the most effective ways of diluting or expanding a constitutionally guaranteed
right is to substitute for the crucial word or words of a constitutional guarantee another word or
words, more or less flexible and more or less restricted in meaning. This fact is well illustrated by
the use of the term "right of privacy" as a comprehensive substitute for the Fourth Amendment's
guarantee against "unreasonable searches and seizures." "Privacy" is a broad, abstract and
ambiguous concept which can easily be shrunken in meaning but which can also, on the other
hand, easily be interpreted as a constitutional ban against many things other than searches and
seizures. | have expressed the view many times that First Amendment freedoms, for example,
have suffered from a failure of the courts to stick to the simple language of the First Amendment
in construing it, instead of invoking multitudes of words substituted for those the Framers used.

My Brother GOLDBERG has adopted the recent discovery [n12] that the Ninth
Amendment as well as the Due Process Clause can be used by this Court as authority to strike
down all state legislation which this Court thinks [p519] violates "fundamental principles of liberty
and justice," or is contrary to the "traditions and [collective] conscience of our people." He also
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states, without proof satisfactory to me, that, in making decisions on this basis, judges will not
consider "their personal and private notions." One may ask how they can avoid considering them.
Our Court certainly has no machinery with which to take a Gallup Poll. [n13] And the scientific
miracles of this age have not yet produced a gadget which the Court can use to determine what
traditions are rooted in the "[collective] conscience of our people." Moreover, one would
certainly have to look far beyond the language of the Ninth Amendment [n14] to find that the
Framers vested in this Court any such awesome veto powers over lawmaking, either by the
States or by the Congress. Nor does anything in the history of the Amendment offer any support
for such a shocking doctrine. The whole history of the adoption of the Constitution and Bill of
Rights points the other way, and the very material quoted by my Brother GOLDBERG shows that
the Ninth Amendment was intended to protect against the idea that, "by enumerating particular
exceptions to the grant of power" to the Federal Government, "those rights which were not
singled out were intended to be assigned into the hands of the General Government [the United
States), and were consequently [p520] insecure." [n15] That Amendment was passed not to
broaden the powers of this Court or any other department of "the General Government," but, as
every student of history knows, to assure the people that the Constitution in all its provisions
was intended to limit the Federal Government to the powers granted expressly or by necessary
implication. If any broad, unlimited power to hold laws unconstitutional because they offend
what this Court conceives to be the "[collective] conscience of our people" is vested in this
Court by the Ninth Amendment, the Fourteenth Amendment, or any other provision of the
Constitution, it was not given by the Framers, but rather has been bestowed on the Court by the
Court.

| repeat, so as not to be misunderstood, that this Court does have power, which it should
exercise, to hold laws unconstitutional where they are forbidden by the Federal Constitution. My
point is that there is no provision [p521] of the Constitution which either expressly or impliedly
vests power in this Court to sit as a supervisory agency over acts of duly constituted legislative
bodies and set aside their laws because of the Court's belief that the legislative policies adopted
are unreasonable, unwise, arbitrary, capricious or irrational.

MR. JUSTICE STEWART, whom MR. JUSTICE BLACK joins, dissenting.

....As to the First, Third, Fourth, and Fifth Amendments, | can find nothing in any of them to
invalidate this Connecticut law, even assuming that all those Amendments are fully applicable
against the States. [n1] It has [p529] not even been argued that this is a law "respecting an
establishment of religion, or prohibiting the free exercise thereof." [n2] And surely, unless the
solemn process of constitutional adjudication is to descend to the level of a play on words, there
is not involved here any abridgment of the freedom of speech, or of the press; or the right of
the people peaceably to assemble, and to petition the Government for a redress of grievances.
[n3]

No soldier has been quartered in any house. [n4] There has been no search, and no seizure. [n5]
Nobody has been compelled to be a witness against himself. [n6]
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The Court also quotes the Ninth Amendment, and my Brother GOLDBERG's concurring opinion
relies heavily upon it. But to say that the Ninth Amendment has anything to do with this case is
to turn somersaults with history. The Ninth Amendment, like its companion, the Tenth, which
this Court held "states but a truism that all is retained which has not been surrendered," United
States v. Darby, 312 U.S. 100, 124, was framed by James Madison and adopted by the States simply
to make clear that the adoption of the Bill of Rights did not alter the plan that [p530] the Federal
Government was to be a government of express and limited powers, and that all rights and
powers not delegated to it were retained by the people and the individual States. Until today, no
member of this Court has ever suggested that the Ninth Amendment meant anything else, and
the idea that a federal court could ever use the Ninth Amendment to annul a law passed by the
elected representatives of the people of the State of Connecticut would have caused James
Madison no little wonder.

What provision of the Constitution, then, does make this state law invalid? The Court says it is
the right of privacy "created by several fundamental constitutional guarantees." With all
deference, | can find no such general right of privacy in the Bill of Rights, in any other part of the
Constitution, or in any case ever before decided by this Court. [n7]
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